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1) Purpose and Scope
A) The purpose of this policy memorandum is to define the Department’s procedures when declaring a participating institution seriously deficient. 

B) Included are procedures and deadlines to be followed by the New Hampshire Department of Education Bureau of Nutrition Programs and Services when information gathered or received by the Department reveals that a participating institution is seriously deficient.
2) Legal Requirements
Laws and regulations that serve as the basis for this policy include:

7CFR 226.6(c)(3)(i), 226.6(c)(3)(iii)
3) List of serious deficiencies of participating institutions
Serious deficiencies for participating institutions are:
A) Submission of false information on the institution's application, including but not limited to a determination that the institution has concealed a conviction for any activity that occurred during the past seven years and that indicates a lack of business integrity. A lack of business integrity includes fraud, antitrust violations, embezzlement, theft, forgery, bribery, falsification or destruction of records, making false statements, receiving stolen property, making false claims, obstruction of justice, or any other activity indicating a lack of business integrity as defined by the Department;
B) Permitting an individual who is on the National Disqualified List to serve in a principal capacity with the institution or, if a sponsoring organization, permitting such an individual to serve as a principal in a sponsored center or as a day care home;
C) Failure to operate the Program in conformance with the performance standards described in SA 1.2;    
D) Failure to comply with the bid procedures and contract requirements of applicable Federal procurement regulations;
E) Failure to return to the Department disallowed start-up or expansion payments;
F) Failure to maintain adequate records;
G) Failure to adjust meal orders to conform to variations in the number of participants;
H) Claiming reimbursement for meals not served to participants;
I) Claiming reimbursement for a significant number of meals that do not meet Program requirements;
J) Use of a food service management company that is in violation of health codes;
K) Failure of a sponsoring organization to disburse payments to its facilities in accordance with the USDA regulations or in accordance with its management plan;
L)  Claiming reimbursement for meals served by a proprietary title XX child care center during a calendar month in which less than 25 percent of its enrolled children, or 25 percent of its licensed capacity, whichever is less, were title XX beneficiaries;
M)  Claiming reimbursement for meals served by a proprietary title XIX or title XX adult day care center during a calendar month in which less than 25 percent of its enrolled adult participants were title XIX or title XX beneficiaries;
N) Failure by a sponsoring organization of day care homes to properly classify day care homes as tier I or tier II in accordance with USDA regulations;   
O) Failure by a sponsoring organization to properly train or monitor sponsored facilities in accordance with USDA regulations;
P) Use of day care home funds by a sponsoring organization to pay for the sponsoring organization's administrative expenses;
Q) Failure to perform any of the other financial and administrative responsibilities required by this part;
R) Failure to properly implement and administer the day care home termination and administrative review provisions set forth in USDA regulations;                                
S) The fact that the institution or any of the institution's principals have been declared ineligible for any other publicly funded program by reason of violating that program's requirements. However, this prohibition will not apply if the institution or the principal has been fully reinstated in, or is now eligible to participate in, that program, including the payment of any debts owed;
T) Conviction of the institution or any of its principals for any activity that occurred during the past seven years and that indicates a lack of business integrity. A lack of business integrity includes fraud, antitrust violations, embezzlement, theft, forgery, bribery, falsification or destruction of records, making false statements, receiving stolen property, making false claims, obstruction of justice, or any other activity indicating a lack of business integrity as defined by the Department;  or
U) Any other action affecting the institution's ability to administer the Program in accordance with Program requirements.
4) Serious deficiency notification procedures for participating institutions
A) If the Department determines that a participating institution has committed one or more serious deficiency listed in section 3 of this policy, the Department will use the following procedures to provide the institution and the responsible principals and responsible individuals notice of the serious deficiency(ies) and an opportunity to take corrective action. However, if the serious deficiency(ies) constitutes an imminent threat to the health or safety of participants, or the institution has engaged in activities that threaten the public health or safety, the Department will follow the procedures in SA 1.4  instead of the procedures below. Further, if the serious deficiency is the submission of a false or fraudulent claim, in addition to the procedures below, the Department will suspend the institution's participation in accordance with SA 1.4.
B) The Department will notify the institution's executive director and chairman of the board of directors that the institution has been determined seriously deficient. The notice will identify the responsible principals and responsible individuals and must be sent to those persons as well. The Department may specify in the notice different corrective action and time periods for completing the corrective action for the institution and the responsible principals and responsible individuals. At the same time the notice is issued, the Department will add the institution to the Department’s Seriously Deficient List, along with the basis for the serious deficiency determination, and provide a copy of the notice to the Northeast Regional Office of USDA’s Food and Nutrition Service (NERO).  

C) The notice will also specify:

i) The serious deficiency(ies);

ii) The actions to be taken to correct the serious deficiency(ies);

iii) The time allotted to correct the serious deficiency(ies) in accordance with SA 1.3;   
iv) That the serious deficiency determination is not subject to administrative review.
v) That failure to fully and permanently correct the serious deficiency(ies) within the allotted time will result in the Department’s proposed termination of the institution's agreement and the proposed disqualification of the institution and the responsible principals and responsible individuals; and
vi) That the institution's voluntary termination of its agreement with the Department after having been notified that it is seriously deficient will still result in the institution's formal termination by Department and placement of the institution and its responsible principals and responsible individuals on the National Disqualified List.
5) Successful corrective action 
If corrective action has been taken to fully and permanently correct the serious deficiency(ies) within the allotted time and to the Department’s satisfaction, the Department will:
A) Notify the institution's executive director and chairman of the board of directors, and the responsible principals and responsible individuals, that the Department has rescinded its serious deficiency determination; and
B) Offer the renewing institution the opportunity to resubmit its application. If the renewing institution resubmits its application, the Department will complete its review of the application within 30 days after receiving a complete and correct application. 
6) Corrective action complete for institutions but not for all principals and individuals

If corrective action is complete for the institution but not for all of the responsible principals and responsible individuals (or vice versa), the Department will:

A) Continue with the actions described in section 7 of this policy against the remaining parties;

B) At the same time the notice is issued, the Department will also update the Department’s Seriously Deficient List to indicate that the serious deficiency(ies) has(ve) been corrected and provide a copy of the notice to the NERO; and

C) If the renewing institution has corrected the serious deficiency(ies), offer it the opportunity to resubmit its application. If the renewing institution resubmits its application, the Department will complete its review of the application within 30 days after receiving a complete and correct application.

7) Proposed termination and disqualification

If timely corrective action is not taken to fully and permanently correct the serious deficiency(ies), the Department will notify the institution's executive director and chairman of the board of directors, and the responsible principals and responsible individuals, that the Department is proposing to terminate the institution's agreement and to disqualify the institution and the responsible principals and responsible individuals. At the same time the notice is issued, the Department will also update the Department’s Seriously Deficient List and provide a copy of the notice to the NERO. The notice will also specify:

A) That the Department is proposing to terminate the institution's agreement and to disqualify the institution and the responsible principals and responsible individuals;

B) The basis for the actions;

C) That, if the institution voluntarily terminates its agreement after receiving the notice of proposed termination, the institution and the responsible principals and responsible individuals will be disqualified.

D) The procedures for seeking an administrative review of the application denial and proposed disqualifications (in accordance with SA 2.1); and,
E) That, unless participation has been suspended, the institution may continue to participate and receive Program reimbursement for eligible meals served and allowable administrative costs incurred until its administrative review is completed.
8) Program payments
Unless participation has been suspended, the Department will continue to pay any valid unpaid claims for reimbursement for eligible meals served and allowable administrative expenses incurred until the serious deficiency(ies) is corrected or the institution's agreement is terminated, including the period of any administrative review.
9) Agreement termination and disqualification

When the time for requesting an administrative review expires or when the administrative review official upholds the Department’s proposed termination and disqualifications, the Department will:

A) Notify the institution's executive director and chairman of the board of directors, and the responsible principals and responsible individuals, that the institution's agreement has been terminated and that the institution and the responsible principals and responsible individuals have been disqualified;

B) Update the Department’s Seriously Deficient List at the time such notice is issued; and

C) Provide a copy of the notice and the mailing address and date of birth for each responsible principal and responsible individual to the NERO.
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