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June 9, 2020 

 

House Committee on Education 

Legislative Office Building, Room 207 

Concord, NH  03301 

 

Dear Chairman Myler and Members of the House Committee on Education, 

 

On February 6, 2020, the Senate acted on Senate Joint Resolutions 1 (SJR 1), a resolution 

prohibiting the implementation of certain rules of the board of education. This resolution states:  

 

Resolved by the Senate and House of Representatives in General Court convened: That 

the general court of the state of New Hampshire hereby prohibits the board of education 

from adopting Ed 1400 as contained in Objection Response 2019-5; and That the general 

court shall clarify RSA 193-E by legislation that (1) the rulemaking authority of the board 

of education in RSA 193-E:2-a, V(b) does or does not give the board authority to require 

that school districts grant credit for courses or programs when the district did not itself 

approve the curriculum and (2) that RSA 193-E:2-a, V(b) therefore does or does not 

authorize the board to require a school district to accept the credit if it chose not to. 

 

This resolution is based on a faulty premise in the Final Objection by the Joint Legislative 

Committee on Administrative Rules (“JLCAR”) on October 17, 2019.  

 

In its August 8, 2019 Response to Preliminary Objection, entitled JLCAR Staff Comments to 

Objection Response 2019-5, Ed 1400 relative to the Learn Everywhere rule proposal, the 

department outlined the initial faulty premises used by JLCAR Staff in reaching its Preliminary 

Objection. This letter is attached for reference. 

 

This letter responds to JLCAR Staff’s Final Objection and Joint Resolution, dated October 18, 

2019.  

 

As context, this response will continue to focus on the statute that was passed by the Legislature 

and to which the State Board of Education (Board) is responding.  RSA 193-E:2-a, V(b) states: 

 

The state board of education shall adopt rules, pursuant to RSA 541-A, relative to the 

approval of alternative programs for granting credit leading to graduation. 
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This mandate to the Board is unambiguous and both the board and the agency understand the 

important responsibility to have fidelity to the statute in adopting rules:  

 The Board shall adopt rules. The legislature has ordered the Board to create rules in 

response to this statue and the Board has proposed ED 1400. Testimony when RSA 193-

E:2-a, V(b) was passed made clear how the agency understood this law and how it would 

be implemented. ED 1400 is consistent with that testimony. Attempts during the last 

legislative session to modify the agency’s understanding of RSA 193-E:2-a, V(b) were 

not successful, further confirming the agency’s approach to implementation. 

 Approval of alternative programs. New Hampshire public schools, both traditional and 

charter, have wide latitude in the development and implementation of student 

programming. The agencies understanding of RSA 193-E:2-a, V(b) is that an alternative 

or different program be established, not simply a reiteration of that which already exists. 

ED 1400 accomplishes this goal. 

 For granting credit leading to graduation. This phrase is quite clear and contains no 

subjunctive expression of uncertainty. Credits are granted and credit lead towards 

graduation. There is no conditional verbiage in RSA 193-E:2-a, V(b) such that the agency 

could understand that credits may be granted or that the credits may lead to graduation. 

ED 1400 is limiting in that it does not result in graduation, but only leads to it through the 

accumulation of credit.    

  

1. JLCAR Objection #1:  Rule Ed 1407.02(a) is contrary to legislative intent to the extent that 

the rule violates the specific statute RSA 193-E:2-a, V(a), and the rule violates the more 

general statutory purpose clause RSA 193-E:1, II, because the statutory intent of both was to 

create a bifurcated system where the Board of Education mandates the minimum standards 

for graduation, and the local school districts maintain the specific curriculum which dictates 

the credit needed for those minimum standards for graduation. The proposed rule, in 

requiring a school district to accept completion certificates for up to 1/3 of graduation credits 

from a Learn Everywhere Program, violates the statutes because it requires the school district 

to grant credit for curriculum it has not approved.” 

 

Department Response: 

1.1. JLCAR’s Additional Note: “The JLCAR’s reference to a ‘bifurcated system’, which 

the Board takes issue in its Objection Response, was not intended to contradict the 

‘integrated system of shared responsibility’ in RSA 193-E:1, II but was meant to reflect 

the separate responsibilities for the state and the school districts under the last 2 

sentences of that same paragraph as underlined below.” 

1.1.1. JLCAR continues to err in its understanding of RSA 193-E:1, II: While the 

department understands the position articulated by the JLCAR staff, it respectfully 

believes that the intent and purpose of the statute is the provision of an “adequate 

education.” The department believes that ED 1400 is consistent with this purpose by 

creating opportunity that may not otherwise be afforded students. The JLCAR staff 

continues to emphasize a “bifurcated” system, as described in its preliminary 

objection and, in its current objection response as, “separate” responsibilities. In 
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both cases, the department believes the JLCAR staff has not fully considered the 

broader legislative purpose of providing “an adequate education.” 

1.2. JLCAR’s Additional Note: The JLCAR staff’s “understanding from RSA 193-E and 

the rules was that curriculum is what is completed to earn credit that would lead to 

graduation.” 

1.2.1. The response to preliminary objection outlined how JLCAR erred in its 

understanding of how credit leading to graduation is awarded to New Hampshire 

high school students when it asserts that “curriculum is what is completed to earn 

credit that would allow graduation.” Among other evidences in its response to 

preliminary objection, the department asserted: 

1.2.1.1. Pursuant to Ed 306.27(f), “Credits shall be based on the demonstration of 

district and or graduation competencies…” Awarding credits is not part of a 

particular curriculum and, in fact, students may be granted credits without ever 

having experienced a district curriculum through their demonstration of 

“mastery of graduation requirements.” (Ed 306.27(e))  

1.2.2. In addition to the arguments made in its response to the Preliminary Objection, 

the department further supports its assertion that awarding credits is not inextricably 

linked to a particular curriculum as JLCAR asserts. 

1.2.2.1. Pursuant to Ed 306.27(d), “If a student demonstrates knowledge and skills 

on a placement pre-test developed by the local school district for a particular 

course, the student shall receive acknowledgement of achievement of the 

district competencies contained within the course.” Further, Pursuant to Ed 

306.27(f), “Credits shall be based on demonstration of district and or 

graduation competencies not on time spent achieving these competencies.”  

1.2.2.1.1. Nowhere in this language is there mention of curriculum. New 

Hampshire has led the nation for many years in its progressive education 

policy that recognizes student mastery by granting credit without a 

requirement for a particular curriculum. Ed 306.27(f) further emphasizes 

this point when it states that mastery is not dependent of time spent to 

achieve the competency. 

1.2.2.1.2. Using the logic of the JLCAR staff, students who have already 

mastered a particular subject area would be required to go through 

curriculum redundant to their existing knowledge to earn credit. This 

logic is antithetical to the purpose of the statute of an adequate education 

and, in fact, risks harm to students. 

1.2.2.2. The JLCAR staff argument that assumes curriculum leads to credit is also 

contradictory to the current practice. 

1.2.2.2.1. Curriculum does not always lead to credit: Every year, students 

engage curriculum unsuccessfully and receive an unsatisfactory grade, 

indicating that they have not mastered the content of the course and must 

take the course over until they reach mastery. 

1.2.2.2.2. Credit is awarded without curriculum: Every year, hundreds of 

New Hampshire students decide to take the HiSet high school 
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equivalency test. New Hampshire has a 91% pass rate for this test which 

assesses student mastery of content areas required for graduation. 

Students who demonstrate mastery on the HiSet are awarded credit and 

given a New Hampshire high school diploma. 

1.3. Amendment to Ed 1402.02 in response to the Preliminary Objection: The Board 

amended the definition of “competency” by adding a definition of “state competency”. 

The JLCAR staff continues to argue that curriculum and credit are connected, and on 

that basis, makes an argument against this change. 

1.3.1. This change to Ed 1402.02 was in response to concerns raised by JLCAR member 

Representative Schmidt. Representative Schmidt states “since the diploma is 

granted in the name of and on the authority of the local school board, to the degree 

that – that elements of it would be effectively forced in against their will, is that not 

going to cause trouble in the long run?” [p. 16] 

1.3.1.1. The change to Ed1402.02 is very narrowly construed to make clear what 

already existed in the draft rule. Namely, that Ed 1400 meets the intent of the 

statute by creating a program for granting credit leading to graduation, but it 

does not determine local graduation requirements, preserving the individuality 

of the local school district diploma. In this way, the Ed 1400 rules result in 

credit leading to graduation, but do not result in graduation. 

1.3.2. Notwithstanding Ed 306: The Board added qualifying language to Ed 

1407.02(a), “Notwithstanding Ed 306” as well as amending the definition of 

“competency” by adding a definition of “state competency.” These two changes are 

designed to make clear that Ed 1400 facilitates the approval of programs for 

granting credit leading to graduation but do not encroach on local graduation 

requirements.  

1.3.2.1. The Board in its final proposal has eliminated the “Notwithstanding Ed 

306” language. 

1.4. As such, the amended Ed 1407.02(a) is not contrary to legislative intent since the rule 

does not violate the specific statute RSA 193-E:2-a, V(a), and the rule does not violate 

the more general statutory purpose clause RSA 193-E:1, II 

 

2. JLCAR Objection #2:  Rule Ed 1400 is contrary to legislative intent to the extent that the 

rule violates the overall purpose of the statute RSA 193-E because the statute delegates to 

school districts responsibility for the specific curriculum for which credit is granted; 

Department Response: 

2.1. JLCAR continues to err in its understanding of how credit leading to graduation is 

awarded to New Hampshire high school students when it states that “curriculum is what 

is completed to earn credit that would lead to graduation.” Nowhere in New Hampshire 

statute or rule is a student required to complete curriculum in order to receive credit. 

Such a construct simply does not exist. 

2.1.1. The response to preliminary objection outlined how JLCAR erred in its 

understanding of how credit leading to graduation is awarded to New Hampshire 
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high school students when it asserts that “curriculum is what is completed to earn 

credit that would allow graduation.” Among other evidences in its response to 

preliminary objection, the department asserted: 

2.1.1.1. Pursuant to Ed 306.27(f), “Credits shall be based on the demonstration of 

district and or graduation competencies…”  Awarding credits is not part of a 

particular curriculum and, in fact, students may be granted credits without ever 

having experienced a district curriculum, through their demonstration of 

“mastery of graduation requirements.” (Ed 306.27(e))  

2.1.2. The department further supports its assertion that awarding credits is not 

inextricably linked to a particular curriculum as JLCAR asserts. 

2.1.2.1. Pursuant to Ed 306.27(d), “If a student demonstrates knowledge and skills 

on a placement pre-test developed by the local school district for a particular 

course, the student shall receive acknowledgement of achievement of the 

district competencies contained within the course.” Further, Pursuant to Ed 

306.27(f), “Credits shall be based on demonstration of district and or 

graduation competencies.”  

2.1.2.1.1. Nowhere in this language is there mention of curriculum. New 

Hampshire has led the nation for many years in its progressive education 

policy that recognizes student mastery by granting them credit. The point 

of emphasis is on demonstration of mastery, not on how that mastery is 

obtained. 

2.1.2.2. Using the logic of the JLCAR staff, students who have already mastered a 

particular subject area would be required to go through curriculum redundant 

to their existing knowledge to earn credit. This logic is antithetical to the 

purpose of the statute of an adequate education and, in fact, risks harm to 

students. 

2.1.2.3. The JLCAR staff argument that assumes curriculum leads to credit is also 

contradictory to the current practice. 

2.1.2.3.1. Curriculum does not always lead to competency: Every year, 

students engage unsuccessfully curriculum and receive an unsatisfactory 

grade, indicating that they have not mastered to content of the course and 

must take the course over until they reach mastery. 

2.1.2.3.2. Credit is awarded without curriculum: Every year, hundreds of 

New Hampshire students decide to take the HiSet high school 

equivalency test. New Hampshire has a 91% pass rate for this test which 

assesses student mastery of content areas required for graduation. 

Students who demonstrate mastery on the HiSet are awarded credit and 

given a New Hampshire high school diploma. 

2.2.The Board also objected in its response to the Preliminary Objection to the overly broad 

objection of JLCAR, which has asserted that Ed 1400 in its entirety is contrary to the 

legislative intent of RSA 193-E. This overly broad objection prevents the Board from 

effectively and substantively responding to concerns of JLCAR. 
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2.2.1. The JLCAR, in its response, simply stated “Unfortunately, the Board does not 

appear to have reached out to the JLCAR staff for further clarification.” 

2.2.2. The department finds this response inadequate.  

2.2.3. The department read and understood the JLCAR response as written. There is not 

a burden on the department to clarify the JLCAR intent beyond the written 

objections. 

2.2.3.1. The department continues to believe that the JLCAR objection, in its 

preliminary response, is overly broad, and on that basis, invalid. 

2.3. As such, the department continues to believe that the amended Rule Ed 1400 is not 

contrary to legislative intent since the rule does not violate the overall purpose of the 

statute RSA 193-E. 

 

3. JLCAR Objection #3:  Rule Ed 1407.02(a) is beyond the Board's authority because RSA 

193-E:2-a, V(b) does not give the Board the authority to require a school district to grant 

credit for programs or courses when the school district did not itself approve the curriculum; 

Department Response: 

3.1. JLCAR continues to err in its understanding of how credit leading to graduation is 

awarded to New Hampshire high school students when it states that: “curriculum is what 

a school, course, or program uses to facilitate the student’s learning to ensure he or she 

can achieve competency.” 

3.1.1. The response to preliminary objection outlined how JLCAR erred in its 

understanding of how credit leading to graduation is awarded to New Hampshire 

high school students when it asserts that “curriculum is what is completed to earn 

credit that would allow graduation.” Among other evidences in its response to 

preliminary objection, the department asserted: 

3.1.1.1. Pursuant to Ed 306.27(f), “Credits shall be based on the demonstration of 

district and or graduation competencies…”  Awarding credits is not part of a 

particular curriculum and, in fact, students may be granted credits without ever 

having experienced a district curriculum, through their demonstration of 

“mastery of graduation requirements.” (Ed 306.27(e))  

3.1.2. In addition to the arguments made in its response to the Preliminary Objection, 

the department further supports its assertion that school districts are already required 

to award credit to students who have not experienced district approved curriculum. 

3.1.2.1. Pursuant to Ed 306.27(d), “If a student demonstrates knowledge and skills 

on a placement pre-test developed by the local school district for a particular 

course, the student shall receive acknowledgement of achievement of the 

district competencies contained within the course.” Further, Pursuant to Ed 

306.27(f), “Credits shall be based on demonstration of district and or 

graduation competencies.”  

3.1.2.1.1. Nowhere in this language is there mention of curriculum. New 

Hampshire has led the nation for many years in its progressive education 

policy that recognizes student mastery by granting them credit. The point 
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of emphasis is on demonstration of mastery, not on how that mastery is 

obtained. 

3.1.3. JLCAR has also made a logical fallacy in its argument. JLCAR basically states, 

all curriculum leads to competency; all competency leads to credit; therefore, all 

curriculum leads to credit.  

3.1.3.1. This logical construction is faulty both affirmatively and negatively as an 

argument. 

3.1.3.1.1. Curriculum does not always lead to competency: Every year, 

students engage unsuccessfully curriculum and receive an unsatisfactory 

grade, indicating that they have not mastered to content of the course and 

must take the course over until they reach mastery. 

3.1.3.1.2. Competency is attained without curriculum: Every year, hundreds 

of New Hampshire students decide to take the HiSet high school 

equivalency test. New Hampshire has a 91% pass rate for this test which 

assesses student mastery of content areas required for graduation. 

3.1.3.1.3. While is can be true that curriculum leads to competency which 

leads to credit, it is not absolute that all curriculum leads to competency 

or that curriculum is the only pathway to competency. These principles 

are deeply embedded in New Hampshire education law and rule. 

3.1.3.1.4. There is additional evidence that, in the current system, neither 

curriculum nor competency are correlated with credit. In 11th grade, New 

Hampshire students are given a proficiency assessment in Math, English 

and Science. Statewide proficiency on these assessments is 48%, 58% 

and 41%. At the ends of 12th grade, close to 90% of New Hampshire 

students graduate from high school, an indication that they have mastered 

the required content. One might make the argument for a portion of 

graduating New Hampshire students, that, while they have experienced 

curriculum and have received credit, they have not achieved competency.  

3.2. JLCAR errs in its assertion that “The Board could create a system of approval for 

programs that would lead to credit for graduation that the schools could opt into using” 

would be compliant with RSA 193-E:2-a, V(b). 

3.2.1. RSA193-E:2-a, V(b) is clear that programs for granting credit leading to 

graduation. It does not indicate that the programs might lead to credit or would lead 

to credit if the local school board decides to accept the credit. 

3.2.1.1. The legislature is very clear in many areas of law when it delegates to 

local schools the requirement to establish a policy on a topic. This is not one of 

those cases. RSA193-E:2-a, V(b) does not state that the Board shall adopt rules 

requiring local school districts to adopt a policy for granting credit leading to 

graduation. Credits are to be granted and must lead to graduation. 

3.3. JLCAR errs in its assertion that “RSA 193-E:2-a, V(b) only allows the Board to approve 

alternative programs that would grant credit. It does not appear to allow the Board to 

force the school district to accept the credit if it chose not to."  
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3.3.1. JLCAR has not referenced RSA 193-E:2-a, V(b) in its entirety by excluding the 

words “leading to credit.” Credit granted to a student that is not accepted by a local 

school district would not lead to graduation and would not meet the requirements of 

RSA 193-E:2-a, V(b). 

3.4. As such, Rule Ed 1407.02(a) is not beyond the Board's authority because RSA 193-E:2-

a, V(b). 

 

* * * * * * * 

 

In its response to a preliminary objection, JLCAR “legal counsel shall examine the rules to see if 

there are any potential problems which might serve as grounds for a final objection pursuant to 

RSA 541-A:13, V(f), sponsorship of a joint resolution pursuant to RSA 541-A:13, VII, or, if 

available, a revised objection response pursuant to RSA 541-A:13,V(e).” [201.04(a)] 

 

The conclusion of the JLCAR Staff Comments To Objection Response 2019-5, Ed 1400 states 

that JLCAR may vote to approve the proposed rule as written, or vote to make a Final Objection 

to the rule and/or vote to sponsor a Joint Resolution on the grounds that: 

 

 Ed 1407.02(a) is contrary to legislative intent 

 Ed 1407.02(a) is beyond the Board’s authority 

 

As enumerated in our response to the specific objections, New Hampshire public school students 

are awarded credit based on “demonstration of district or graduation competencies” (ED 306.27 

(f)). Graduation itself is based not on participation in a particular curriculum, but on “mastery of 

required graduation competencies.” (ED 306.27 (e)) This has been demonstrated through a 

number of both affirmative and negative arguments.  

 

As modified in the response to the Preliminary Objection and this response to the JLCAR Staff 

Comments To Objection Response 2019-5, Ed 1400, students are eligible to receive high school 

credit under ED 1400 for demonstration of mastery of State Competencies in a Required Subject 

included in the minimum standards (ED 306.27 (t)) and schools retain their ability to preserve 

the individuality of their local high school diploma by determining required graduation 

competencies, which local graduation requirements may go beyond the State minimum 

requirements for graduation. 

 

As such, we believe Ed 1400, as amended is consistent with and has full fidelity to the legislative 

intent of RSA 193-E:2-a, V(b) and is within the rulemaking authority delegated to it pursuant to 

that statute.  

 

* * * * * * *  

New Hampshire has long led the country in its evolution toward competency based learning or 

personalized learning approaches. The U.S. Department of Education defines these as: 

 

Transitioning away from seat time, in favor of a structure that creates flexibility, allows 

students to progress as the demonstrate mastery of academic content, regardless of time, 

place of pace of learning.  
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Reflecting on the continued assertion by JLCAR linking curriculum and credit, it leaves one with 

the impression that JLCAR remains unfamiliar with the idea of competency/personalized 

learning. At its foundation, competency/personalized learning asks the question, what has a 

student mastered, in terms of content, not how a student mastered the content. This output based 

approach, according to the U.S. Department of Education, helps save both time and money, “By 

enabling students to master skills at their own pace, competency-based learning systems help to 

save both time and money.” 

 

The department recognizes the importance and validity of the JLCAR process and its feedback 

on the proposed ED 1400 rules. We have carefully considered those objections and have made 

appropriate amendments to the proposed ED 1400 rules with the goal of being both responsive to 

JLCAR, and maintaining fidelity to RSA 193-E:2-a, V(b) and fidelity to the overall purpose of 

RSA 193-E. These amended rules effectively achieve these goals. We urge the Legislature to 

reject SJR 1. 

 

Sincerely, 

 

 

Frank Edelblut 

Commissioner 

 

 

 

 








































