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New Hampshire Department of Education 

Student/  School District  

IDPH FY 22-05-037 

Due Process Decision 

Findings of Fact 

1. The student resides in the school district and is eligible for special education under the 

identification of  

 

2. The parents requested due process on May 5, .  

 

3. During the hearing process through exhibits and testimony, the parents provided 

examples of issues and disputes that they feel that they have had with the school 

district. From the parents’ perspective these include:  

 

a. Scheduling and conducting team meetings and communications between the 

parties during and after meetings.  

 

b. Written prior notices not accurately reflecting what was said at team meetings 

and including information that was not discussed at team meetings. 

 

c. Descriptions and goals and objectives in proposed IEPs that parents contend did 

not accurately reflect the student’s needs and learning profile. 

 

d. Parental input on IEPs and services not considered by the team. 

 

e. Changes to IEPs that were agreed upon at meetings and not put into IEPs. 

 

f. Not having an agreed upon IEP since sometime during the  school 

year. 

 

g. Services not being provided to the student during the  school year 

other than relationship building services because the parents would not sign a 

proposed IEP that the parents did not agree to. 
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h. Service providers not being experienced with students with  and not 

knowing how to work with students with  

 

i. The same materials being used over and over again by service providers 

indicating a lack of progress. 

 

j. Lack of communication between services providers. 

 

k. Distrust and lack of communication between the parents and team members. 

 

4. The school contests most of these assertions. For example, the school contends that the 

providers assigned to work with the student are appropriately certified and licensed in 

the areas where they provided services and that the reason that more services were not 

provided during the  school year was due to the parents not allowing service 

providers into their home. 

 

5. The parents state that the student has anxiety about school and was injured at school 

on various occasions. The school district contests some of the statements about injuries. 

 

6. The student was permitted to receive services at home during part of the  

school year due to the COVID pandemic. During that time, the parents noticed that the 

student improved because his mother was able to help with services, the student’s 

anxiety decreased,  and there were no safety/injury issues. 

 

7. Given the benefits to the student that the parents noticed with in-home services, the 

parents want in-home services to continue going forward. 

 

8. The parents sought the following relief in the due process hearing: (1) compensatory 

education; (2) an evaluation conducted by SERESC; (3) a mentor for the school district to 

ensure compliance going forward; and (4) an order that the parents be permitted to 

record team meetings. 

 

9. The parties have agreed to compensatory services to resolve some of the issues raised 

in the complaint. These services are detailed in school exhibit 78. The parties also 

agreed that these services will be provided in the home, that they will start 

immediately, and that progress monitoring will be provided to the parents regarding 

these services.  

 

10. The parties also agreed to a comprehensive evaluation of the student to be provided by 

SERESC.  
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11. The evidence presented at the hearing establishes that the New Hampshire Department 

of Education does not have the type of mentoring compliance program that the parents’ 

requested as a remedy. The program offered by the department is a training program 

for new special education directors. It is not an oversight or compliance program.  

 

12. The parents have attempted to record team meetings in order to have an accurate 

record of what was said and to allow them to effectively participate in the special 

education process. For example, the parents testified that things have been said or 

agreed to at team meetings and then not implemented or not accurately reflected in 

IEPs or subsequent documentation, and without a recording there is not an accurate 

record of what was said.  

 

13. The parents were not permitted to record team meetings because not all team 

members agreed.  

 

Rulings of Law 

1. The school district is obligated to provide the student with FAPE.  

2. The school district cannot permit disputes with the parents to interfere with providing 
the student with FAPE. 

3. While consent is required under Ed 1120.04 for changes to the extent or nature of 
special education/related services, or for a proposed IEP or placement, the lack of 
consent cannot be used to stop providing services under prior agreed upon IEPs.   

4. If parents do not agree to a proposed change/service, or to a proposed IEP/placement, 
the school district must continue to provide services under the last agreed upon IEP and 
seek dispute resolution to address and resolve the dispute issue so that the student has 
an appropriate IEP and placement and receives FAPE.  The school district cannot sit idle 
and allow the issue to linger with the student not receiving appropriate services. 

5. “At the beginning of each school year, each public agency must have in effect, for 
each child with a disability within its jurisdiction, an IEP.” 34 CFR § 300.323. 

6. OSEP has stated the following in Letter to Anonymous (June 4, 2003), and in Appendix A 
to the 1999 IDEA Part B regulations (64 Fed. Reg. 12406, 12477 (Mar. 12, 1999)) 
regarding recording team meetings: 

Part B does not address the use of audio or video recording devices at IEP 
meetings, and no other Federal statute either authorizes or prohibits the 
recording of an IEP meeting by either a parent or a school official. 
Therefore, an SEA [State educational agency] or public agency has the 
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option to require, prohibit, limit, or otherwise regulate the use of 
recording devices at IEP meetings. If a public agency has a policy that 
prohibits or limits the use of recording devices at IEP meetings, that 
policy must provide for exceptions if they are necessary to ensure that 
the parent understands the IEP or the IEP process or to implement other 
parental rights guaranteed under Part B. An SEA or school district that 
adopts a rule regulating the tape recording of IEP meetings also should 
ensure that it is uniformly applied. 

7. The evidence establishes that recording IEP meetings is necessary for the parents to 
implement parental rights guaranteed under part B and their efforts to ensure that 
student receives FAPE. 

Discussion 

The evidence establishes that the school permitted disagreements between the school and the 

parents to interfere with the services provided to the student during the  school year 

and currently. 

As the First Circuit Court of Appeals noted long ago  
 

Under section 1125, the school district must take the initiative to ensure that 
intransigence and foot-dragging in the IEP process, whether bureaucratic or parental, do 
not indefinitely compromise the child's right to a free and appropriate public 
education. See, e.g., W.G., 960 F.2d at 1486 (parental conduct does not waive 
responsibility of school district); Town of Burlington v. Department of Educ., 736 F.2d 
773, 795 (1st Cir.1984) (same), aff'd, 471 U.S. 359, 105 S.Ct. 1996, 85 L.Ed.2d 385 (1985). 
 

Murphy v. Timberlane Reg'l Sch. Dist., 22 F.3d 1186, 1195 (1st Cir. 1994).  

While Ed 1125 has since been changed to eliminate the express requirement to request due 
process under state regulations, the school district’s obligation to ensure that FAPE is provided 
under the IDEA has not.  That obligation brings with it the requirement that a school district 
must not allow disagreements with parents to interfere with providing a student with FAPE. 
When parents do not agree to proposals, the school cannot allow unresolved issues to result in 
the student not receiving appropriate services.  

Rather, the school must continue to provide prior agreed upon services, unless it is not possible 
to do so, and seek dispute resolution to resolve the disagreements so that the student receives 
FAPE.  

From the parents’ perspective, services were not provided because they would not sign an IEP 
that they did not agree to. It also seemed that the parents’ felt that the school was doing so in 
an attempt to leverage the parents into signing an IEP that they did not agree with. While the 
school will disagree with that assertion, that seems to be how the parents’ felt about the 
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school’s actions and those feelings will impact the trust and the relationship between the 
parties.  

While the reasons and details may be in dispute between the parties, the information provided 
establishes that the school district permitted disagreements between the parties to result in a 
lack of services during the  school year and currently. This cannot continue going 
forward. 

The parties have agreed to compensatory services to address the lack of services during the 
 school year.  

The parents’ request for an evaluation has also been resolved by agreement of the parties. 
 
The parents’ request for a mentor is denied because, as noted in the factual findings, it is not a 
potential option from the department.  
 

The parents request to record team meetings is granted. Given all of the disputes between the 

parties and the issues that the parents raised with team meetings and subsequent 

communications, documentation, and implementation of matters discussed at team meetings, 

recording is necessary to permit the parents to implement parental rights guaranteed under 

Part B and their efforts to ensure that student receives FAPE.  

School District’s Request for Findings of Fact and Rulings of Law 

The school district requested findings of fact and rulings of law. Some are denied because they 

go beyond the facts necessary to support the decision and the essential issues of law as 

required by Ed 1123.18, or they have some information that goes beyond what was addressed 

at the hearing, or phrase things in a way that is not completely accurate based on the evidence 

that was provided/not provided, or are phrased more as advocacy than factual findings.  

Granted: 2,6,8, 12, 17, 18, 19, 22, 24,26,30,32,33,34,35,39,43,46,47,48,49,51, 56,57,61,62 

Denied: 1,3,4,5,7,9, 10, 11, 13, 14, 15, 16, 20, 21, 23, 25, 27, 28, 29, 31, 36, 37, 38, 40, 41, 42, 

44, 45, 50, 52, 53, 54,55,58,59,60,63,64 

Order 

The school district is ordered to do the following: 

1. Provide the compensatory services noted in this decision as agreed upon by the parties. 
These services shall begin immediately and shall be provided in the home via in-person 
and/or remote/online services. 
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2. Conduct the comprehensive evaluation with SERESC noted in this decision that the 
parties have agreed upon and schedule a team meeting to review the results when they 
are available.  

3. Schedule a team meeting to review the ABLLS assessment that has already been 
completed.  

4. Schedule a team meeting to develop an appropriate IEP and placement for the 
2023 school year and have an IEP in place prior to the school year as required by state 
and federal law. If there is a dispute between the parties, request dispute resolution 
with the New Hampshire Department of Education to resolve the dispute. 

5. If an IEP is not agreed upon before school begins, have a team meeting to determine 
what services will be provided in the interim and if there is a dispute between the 
parties, request dispute resolution with the New Hampshire Department of Education to 
resolve the dispute. 

6. Permit the parents or their advocate/representative to record team meetings. 

7. Comply with all procedural safeguards in the IDEA, IDEA regulations, and relevant state 
laws including  

a. Written prior notice;  

b. Scheduling and conducting team meetings to permit parental participation; 

c. Considering parental input with regard to the student’s evaluations, IEP, 
services, progress or lack thereof, and placement. 

8. Create accurate IEPs that reflect the agreements reached at team meetings and 
properly save and print them in NHESIS. If the school is unable to do so, they should 
seek training on how to properly do so from the New Hampshire Department of 
Education.  

This decision shall be implemented by the school district and monitored by the department pursuant to 

Ed 1123 and Ed 1125. 

Any party aggrieved by this decision may appeal as noted in Ed 1123.20. 

 

So ordered. 

 
__8/3/22___     __/s/__Scott F Johnson_____________________ 

Date      Hearing Officer Scott F. Johnson 
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